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(=)  G.Gunther & N.Dowling, CASES AND MATERIALS ON CONSTITUTIONAL LAW 1-49 (8" ed, 1970).

()  Harry H.Wellington, COMMON LAW RULES AND CONSTITUTIONAL DOUBLE STANDARD:SOME NOTES ON
ADJUDICATION, 83 Yale 1..J.221 (1973).

(=) 304 U.S.144 (1937).

(=) H.H.Wellington, supra note 1, at 285.
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(x»)  Marius Emberland, PROTECTION AGAINST UNWARRANTED SEARCHES AND SEIZURES OF CORPORATE
PREMISES UNDER ARTICLE 8 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS:THE COLAS EST SA
V.FRANCE APPROACH, 25 Mich.J.Int’l L.77, at 110FN110 (Fall, 2003).

() H.J.Abraham & B.A.Perry, “Freedom and the Court:Civil Rights in the United States”11-37 (5% ed. 1988) citing in
Ernest A.Young, (2012 Constitution on State Health Care & Privacy Regulation After Sorrell V.Ims Health Symposium-
October 14. 2011 Vermont Law Review & University of New Hampshire Law Review) SORRELIL V.IMS HEALTH AND
THE END OF THE CONSTITUTIONAL DOUBLE STANDARD, 36 Vt.L..Rev.903, at 914FN63 (Summer, 2012) ;Abraham &
Perry, ibid. citing Michael W.Dowdle, (Note) THE DECENT OF ANTIDISCRIMINATION:ON THE INTELLECTUAL
ORIGINS OF THE CURRENT EQUAL PROTECTION JURISPRUDENCE, 66 N.Y.U.L.Rev.1165, at 1168FN17 (October,
1991).
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(May, 2006) .

(0)  West Coast Hotel Co.v.Parrish, 300 U.S.379 (1937).

(o) See, Olsen v.Nebraska, 313 U.S.236 (1941);Lincoln Fed.Labor Union v.Northwestern Iron & Met al Co., 335 U.S.525
(1949) ;Williamson v.Lee Optical Co., 348 U.S.483 (1955).

(2) See, 319 U.S.624, at 648 (1943);L..Hand citing G.Sidney Buchanan, A VERY RATIONAL COURT, 30 Hous.L.Rev.1509
(Winter, 1993).

(=) Ibid. at 1511.

(&) See, Joseph F.Morrissey, LOCHNER, LAWRENCE, AND LIBERTY, 27 Ga.St.U.L.Rev.609, at 638-639 (Spring,
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welfare rights decisions, 58 U.Pitt.L..Rev.109, at 114, 136 (Fall, 1996) ;Kyle T.Murray, LOOKING FOR LOCHNER IN ALL
THE WRONG PLACES:THE IOWA SUPREME COURT AND SUBSTANTIVE DUE PROCESS REVIEW, 84 Towa L.
Rev.1141, at 114 7FN38 (August, 1999), etc..
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(L.Powell, J., in Moore v.City of E.Cleveland, 494, at 502 (1977))° 42+ s&WQEHINY v LNEUHTRIFETELR D
OEEREMICEY | RVEHEVUEZORKY 2@ (Dicks v.Naff, 415 U.S.958 (1974) (No.73-1128) citing David E.Bernstein,
LOCHNER V.NEW YORK:A CENTENNIAL RETROSPECTIVE, 83 Wash.U.L..Q.1469, at 1520FN332 (2005))° G.Sidney
Buchanan 33" +JQ Lochner &0 | ROO&E &0 | RIHEEAVEY WY 2@ (supra note 10, at 1509) °

(&) 118 U.S.394 (1886).

(X) 123 U.S.623 (1887).



See, ibid. at 661.

165 U.S.578 (1897).

198 U.S.45 (1905).

Ibid. at75 (Holmes, J., dissenting).

262 U.S.390 (1923).

268 U.S.510, at 534-535 (1925).

94 U.S.113, at 132 (1876).

See, Meyer v.Nabraska, 262 U.S.390, at 399 (1923) ;Pierce v. Society of Sisters, 268 U.S.510, at 534-535 (1924).

291 U.S.502 (1934).

297 U.S.1 (1936).

West Coast Hotel Co. 300 U.S..

300 U.S.379 (1937).

E.g., Adkins v.Children’s Hosp., 261 U.S.525 (1923) ;Morehead v.New York ex rel.Tipaldo, 298 U.S.587 (1936).

249 U.S.47 (1919).

Holmes TR BEIVRECEE QR BRI LU L .08 EELSETECHIX-HIOWI N O (see,
Schenck v.U.S., 249 U.S.47 (1919))° &7 ¥R EnyE HMEMEKRLUZRAIXFIBR Y BOVH O O fWEEQ N X -
WERZ LA e PESEEEWESY IDECHESNRURWHQAN NI LS O (Abrams v.U.S., 250 U.S.616
(1919))°

(8) #2%" G.S.Buchanan, supra note 10, at 151973 Craig v.Boren, 429 U.S.190, at 197 (1976) JMs&ED&O" Lochner
TYQEHHORMME D HRQUAACWRHSE IR O LU HIRUANEEREN L 104804 KimE LB FEEKEY
T 49100 O 290 (see, ibid, at 1519 FN49)°
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(3) G.S.Buchanan, supra note 10, at 1520.

(83) E.g.Olsen v.Nabraska, 3131 U.S.236 (1941);Lincoln Federal Labor Union v.Northwestern Iron & Metal Co., 335 U.S.525
(1949) ;William v.Lee Optical Co., 348 U.S.483 (1955).

(83) 302 U.S.319 (1937).

(&) 1Ibid. at 326-327 (1937) ;G.Sidney Buchanan, supra note 10, at 326-327) .

(€3) 304 U.S., at 152 FN4.

() Ibid. at 152-153 FN4.
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(&) Ibid. at 152.
(28) Ibid. at 152-153 FN4.
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(8) 316 U.S.535 (1942).

(S)  Ibid. at 541. IV [KEXRSHR] VoV ERO<ELH RHRERwWRM L0’

(%) 310 U.S.586, at 606-607 (Stone, J., dissenting).

() 316 U.S.584, at 608 (Stone C.J., dissenting). See, “Freedom of press, freedom of speech, freedom of religion are in a

preferred position” (Douglas, J., for the Court). Murdock v.Com. of Pennsylvania, 319 U.S.105, at 115 (1943);Prince
v.Massachusetts, 321 U.S.158, at 164 (1944) :Follett v.McCormick, 321 U.S.573, at 575 (1944) :Marsh v.Alabama, 326 U.S.501,
at 509 (1946) ;Salia v.New York, 334 U.S.558, at 562 (1948), etc..



(R) 319 U.S.105, at 115 (1943).

(¥) G.Edward White, THE AMENDMENT COMES OF AGE:THE EMERGENCE OF FREE SPEECH IN TWENTIETH-
CENTURY AMERICA, 95 Mich.L.Rev.299, at 330 (November, 1996).

323 U.S.214 (1944).

Ibid. at 216, 217-218.
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G.S.Buchanan, supra note 10, at 1525.

McGowan v.State of Md., 366 U.S.420 (1961) ;Braunfeld v.Brown, 366 U.S.599 (1961);Gallagher v.Crown Kosher Super

Market of Mass., Inc., 366 U.S.617 (1961);Two Guys from Harrison -Allent own Inc.v.McGinley, 366 U.S.582 (1961).

) See, Micahel R.Belknap, GOD AND THE WARREN COURT:THE QUEST FOR “A WHOLESOME NEUTRALITY”, 9

Seton Hall Const.L..J.401, at 416-417 (Spring, 1999).
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(I3) McGowan 366 U.S., at 425-426;Brauefeld 366 U.S., at 607;Gallagher 366 U.S., at 623;Two Guys 366 U.S., at 590.

(8) 374 U.S.398, at 406 (1963).

(f3) 406 U.S.205 (1972).

(2) Thomas v.Review Bd.of Indiana Employment Sec. Division, 450 U.S.707, at 718 (1981);United States, 455 U.S.252, at

257-258 (257-258) ;Bob Jones University v.United States, 461 U.S.574, at 603-604 (1983).

) Chaplinsky v.New Hampshire, 315 U.S.568, at 571-572 (1942) ;Gooding v.Wilson, 405 U.S.518, at 522-523 (1972).
Paris Adult Theatre I v.Slaton, 413 U.S.49, at 54-55 (1973) ;Miller v.California, 413 U.S.15, at 23-24 (1973).
New York v.Ferber, 458 U.S.747, at 756, 764-765 (1982).

Brandenburg v.Ohio, 395 U.S.444, at 447-448 (1969).

Chaplinsky, 315 U.S., at 571-572;R.A.V.v.City of St.Paul, Minn., 505 U.S.377, at 400 (1992).
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(8) G.S.Buchanan, supra note 10, at 1536-1537.

(28) Thomas v.Collins, 323 U.S.516, at 5529-530 (1945).

(&) See, Michael J.Perry, FREEDOM OF EXPRESSION:AN ESSAY ON THEORY AND DOCTRINE, 78
Nw.U.L.Rev.1137, at 1137-1138 (December, 1983).

(8) Cox v.New Hampshire, 312 U.S.569, at 576 (1941).
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BULSEL S¥EMRIE- LR 2@ (G.S.Buchanan, supra note 10, at 1540-1544;Perry Educ.Assn v.Perry Local Educators’ Ass’n,
460 U.S.37 (1983);Norman T.Deutsch, DOES ANYBODY REALLY NEED A LIMITED PUBLIC FORUM, 82 St.John’s
L..Rev.107 (Winter, 2008) ;:Ronnie J.Fischer, (Comments) “WHAT’S IN A NAME”:AN ATTEMPT TO RESOLVE THE
“ANALYTIC AMBIGUITY” OF THE DESIGNATED AND LIMITED PUBLIC FOR A, 107 Dick.L..Rev.639 (Winter, 2003).

(8) Hague v.CIO, 307 U.S.496, at 515 (Robert & Black, JJ., concurring).

TR - NF=—nJgu” | RICHE" Harry Kalven, Jr. S<EMN U 30+ 8 480 (THE CONCEPT OF THE
PUBLIC FORUM:Cox v.Louisiana, 1965 Sup.Ct.Rev.1)°

(8) Davis v.Massachusetts, 167 U.S.43 (1987).

() See, Ian R.Scheinman, FIRST AMENDMENT — FREEDOM OF SPEECH — BECAUSE AIRPORT TERMINAL

CONSTITUTE NONPUBLIC FORA, A BAN ON SOLICITATION IS REASONABLE, WHILE A BAN ON THE

DISTRIBUTION OF LITERATURE IS UNCONSTITUTIONAL — INTERNATIONAL SOC’Y FOR CONSCIOUSNESS,

INC.V.LEE.112 S.CT.2701 (1992), 3 Seton Hall Const.I..J.571, at 78FN28 (Fall, 1993). M QfH T LN - NR—n
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307 U.S.496 (1939).

G.S.Buchanan, supra note 10, at 1540.

408 U.S.92, at 95 (1972).

454 U.S.263, at 267-268 (1981).

Perry Educ.Ass’n v.Perry Local Educators’ Ass’n, 460 U.S.37, at 45-47, 47TFN7 (1983).

Edwards v.South Carolina, 372 U.S.229, at 236 (1963).

Grayned v.Rockford, 408 U.S.104, at 120-121 (1972).

David A.Thomas, WHITHER THE PUBLIC FORUM DOCTRINE:HAS THIS CREATURE OF THE COURTS
OUTLIVED ITS USEFULNESS ?, 44 Real Prop.Tr. & Est.L..J.637 (Winter, 2010).

(2) Arthur Martin, (Comment) WHICH PUBLIC, WHOSE INTEREST ? THE FCC, THE PUBLIC INTEREST, AND
LOW-POWER RADIO, 38 San Diego L.Rev.1159, at 1168 (Fall, 2001).Federal Radio Commission v.Nelson Bros.Bond &
Mortg.Co. (Station WIBO), 289 U.S.266, at 279 (1933); Red Lion Broadcasting Coi.v.F.C.C., 395 U.S.367, at 400-401
Columbia Broadcasting System, Inc.v.Democratic Nat. Committee, 412 U.S.94, at 101 (1973).

() 320 U.S.61 (1943).
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(Yick Wo, v.Hopkins, 118 U.S.356 (1886);Yu Cong Eng v.Trinidad, 271 U.S.500 (1926) ;Hill v.Texas, 316 U.S.400 (1942))°
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(X¥) Hirabayashi 388 U.S., at 100.
(&) Korematsu 323 U.S., at 216.
(8) 388U.S.1,at 11 (1967).

(=) 403 U.S.365 (1971).

()  1Ibid. at 371-372.
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) Foley v.Connelie, 435 U.S.291 (1978). See, Ambach v.Norwick, 441 U.S.68 (1979);Cabell v.Chavez-Salido, 454 U.S.432
1982).

Sugarman v.Dougall, 413 U.S.634, at 648 (1973).

Ibid.

Hampton v.Mow Sun Wong, 426 U.S.88, at 100 (1976) and Mathews v.Diaz, 426 U.S.67 (1976).

G.Gunther, SEARCH OF EVOLVING DOCTRINE IN A CHANGING COURT:A MODEL FOR A NEW EQUAL
PROTECTION, 86 Harv.L.Rev.1 (1972).

404 U.S.71, at 76 (1971).

420 U.S.636, at 642-643, 651 (1975).

Craig 429 U.S., at 197. See FN30.

George C.Hlavac, (The D.C.Circuit Review -September 1991-August 1992 Equal Protection) INTERPRETATION OF
THE EQUAL PROTECTION CLAUSE:A CONSTITUTIONAL SHELL GAME, 61 Geo.Wash.l..Rev.1349, at 1364FN103
(June, 1993).

) Ibid. at 1511.

) James L.Oakes, ‘PROPERTY RIGHTS’ IN CONSTITUTIONAL ANALYSIS TODAY, 56 Wash.L..Rev.583, at 587FN11
(November, 1981).

See, Robert E.Riggs, SUBSTANTIVE DUE PROCESS IN 1791, 1990 Wis.L..Rev.941 (1990).

165 U.S.578 (1897).

R.Pound, THE SCOPE AND PURPOSE OF SOCIOLOGICAL JURISPRUDENCE, 25 Harv.L.Rev.510 (1912).
R.Pound, LIBERTY OF CONTRACT, 18 Yale L..J.454 (May, 1909).

Lochner v.New York, 198 U.S.45, at 58-59 (1905).
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(&) MM OPMRIRI T BEIE+QQ (Alan J.Meese, WILL, JUDGMENT, AND ECONOMIC LIBERTY:MR.JUSTICE
SOUTER AND THE MISTRANSLATION OF THE DUE PROCESS CLAUSE, 41 Wm. & Mary L.Rev.3, at 48FN211
(December, 1999)) °

R.Pound, supra note 97, at 456.404 U.S.71, at 76 (1971).

See, Josepf J.Lazzarotti, PUBLIC USE OR PUBLIC ABUSE, 68 UMKC L.Rev.49, at 67FN155 (Fall, 1999).

335 U.S.525 (1949).

Nebbia 291 U.S.502 (1934).

West Coast Hotel Co. 300 U.S..

312 U.S.100 (1941).

313 U.S.177 (1941).

342 U.S.421 (1952).

Williamson v.Lee Optical of Oklahoma, 348 U.S.483, at 488.

See, HW.Wellington supra note 1, at 273.

262 U.S.390 (1923).

268 U.S.510 (1925).

381 U.S.479 (1965).

Michael J.Phillips, ANOTHER LLOOK AT ECONOMIC SUBSTANTIVE DUE PROCESS, 1987 Wis.L..Rev.265, at 282
(1987).

(Z) Geoffrey G.Slaughter, (Note) THE NINTH AMENDMENT ROLE IN THE EVOLUTION OF FUNDAMENTAL
RIGHTS JURISPRUDENCE THE ENUMERATION IN THE CONSTITUTION, OF CERTAIN RIGHTS, SHALL NOT
BE CONSTRUED TO DENY OR DISPARAGE OTHERS RETAINED BY THE PEOPLE, 64 Ind.L..J.97, at 99 (Winter,
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1988) ;Mitchell F.Park, (Comment) DEFINING ONE’S OWN CONCEPT OF EXISTENCE AND THE MEANING OF THE
UNIVERSE THE PRESUMPTION OF LIBERTY IN LAWRENCE V.TEXAS, 2006 B.Y.U.L.Rev.837, at 851 (2006).

MM O MMRIRY B EHIEVEIHE Y O 2 WIEER O N Michael J.Sandel B IX& O 2 5@ (see, Sandel citing Dvid L.
Fitzgerald, (Note) LET JUSTICE FLOW LIKE WATER:THE ROLE OF MORAL ARGUMENT IN CONSTITUTIONAL
INTERPRETATION, 65 Fordham L.Rev.2103, at 2106 (April, 1997))° #ZEEEHEHEQRETEVL O LFHKT HEIMS
XIRWEE O L HHWE RV O Eisenstadt v.Baird, 405 U.S.438 (1972) VxR0 Q4J°
)  R.E.Barnett, (The 100" Anniversary of Lochner v.New York, 198 U.S.45 (1905)) FORWARD:WHAT’S SO WICKED
ABOUT LOCHNER ?, 1 N.Y.U.J.L.. & Liberty 325, at 328 (2005).

367 U.S.497, at 516-517 (Douglas, J., dissenting) .

Ibid. at 542-543, 548 (1961) (Harlan, J., dissenting).

See, M.F.Park, supra note 114, at 852.

R.E.Barnett, supra note 115, at 328.

405 U.S.438 (1972).

410 U.S.113 (1973).

431 U.S.678 (1977).

G.S.Buchanan, supra note 10, at 1512-1513.

374 U.S.398, at 403 ).

393 U.S.503, at 511 ).
383 U.S.131, at 142 (1966).
406 U.S.205, at 233-234 (1972).
455 U.S.252 (1982).
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Ibid. at 257.

Ibid. at 258-259.

Ibid. at 262 (Stevens, J., concurring).

475 U.S.503 (1986).

482 U.S.342 (1987).

See, Orloff v.Willoughby, 345 U.S.83, at 92 (1953).

Goldman 482 U.S., at 507.

Goldman 482 U.S., at 507.

Bell v.Wolfish, 441 U.S.520 (1979) ;Cruz v.Beto, 405 U.S.319 (1972), etc..

Procunier v.Martinez, 416 U.S.396 (1974);Pell v.Procunier, 417 U.S.817 (1974).

O’Lone 482 U.S., at 349.

476 U.S.693 (1986).

Ibid. at 700.

Ibid. at 694, 707-710.

485 U.S.439 (1988).

Ibid. at 452.

G.S.Buchanan, supra note 10, at 1512.

Thomas v.Collins, 3232 U.S.516, at 530 (1945).
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DOUBLE STANDARD, 50 Geo.Wash.L.Rev.430, at 431, 445, 454, etc. (March, 1982)°
(2) Time, Inc.v.Hill, 385 U.S.374 (1967) 1" IIFESNANQIEERN ANKQURQNTL LV Y WO UREWRV L
5@ 1) As0RERY 290 (ibid, at 389)°
(B) 468 U.S.641 (1984).
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Boass 2 AR (ibid. at 648)°

() Mazer v.Stein, 347 U.S.201, at 219 (1954).

(82) Harper & Row Publishers, Inc.v.Nation Enterprises, 471 U.S.539, at 558 (1985).

(i2) Patrick Cronin, THE HISTORICAL ORIGINS OF THE CONFLICT BETWEEN COPYRIGHT AND THE FIRST
AMENDMENT, 35 Colum.J.L.. & Arts 221, at 224 (Winter, 2012).

(%) Eldred v.Ashcroft, 537 U.S.186, at 202-204 (2003).

(%)  Ibid. at 204.

) A.Winkler, FUNDAMENTALLY WRONG ABOUT FUNDAMENTAL RIGHTS, 23 Const. Comment. 227, at 228

Summer, 2006) .

United States v.Virginia, 518 U.S.515, at 568 (1996) (Scalia, J., dissenting).

Ibid. at 229.

Louis D.Billionis, THE NEW SCRUTINY, 51 Emory L.J.481 (Spring, 2002).

Church of the Lukumi Babalu Aye, Inc.v.City of Healeah, 508 U.S.520, at 531 (1993).
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Heffron v.International Soc.for Krishna Consciousness, Inc., 452 U.S.640, at 654ff. (1981).
City of New Orleans v.Duke, 427 U.S.297, at 303 (1976).
Johnson v.California, 543 U.S.499, at 508 (2005).
Jeffrey D.Jackson, PUTTING RATIONALITY BACK INTO THE RATIONAL BASIS TEST:SAVING
SUBSTANTIVE DUE PROCESS AND REDEEMING THE PROMISE OF THE NINTH AMENDMENT, 45 U.Rich.
L.Rev.491, at 534 (January, 2011).
United States v.Virginia, 518 U.S.515, at 533 (1996) .
Kahn v.Shevin, 416 U.S.351 (1974).
Roe v.Wade, 410 U.S.113 (1973).
Lawrence v.Texas,539 U.S.558, at 579 (2003).
Richard H.Fallon, Jr., SOME CONFUSIONS ABOUT DUE PROCESS, JUDICIAL REVIEW, AND
CONSTITUTIONAL REMEDIES, 93 Colum.L..Rev.309, at 317 (March, 1993).
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THE DEATH OF ONE-GUN-PER-MONTH LEGISLATION, 44 Conn.L..Rev.1339, at 1365-1366 (April, 2012).
) Clark v.Cmty. for Creative Non-Violence, 468 U.S.288, at 293 (1984).
) Reed 404 U.S.;Schlesinger v.Ballard, 419 U.S.498 (1975);Weinberger v.Wiesenfeld, 420 U.S.636 (1975);Michael
.v.Superior Court, 450 U.S.464 (1981);Rosker v.Goldberg, 453 U.S.57 (1981).

522 F.2d 84 (1975).

See, F.C.C.v.Pacifica Foundation, 438 U.S.726, at 762-763 (1978) (Brennan, J., dissenting); Burdick v.Takushi, 504
U.S.428, at 433-434 (1992) ;Regents of University of California v.Bakke, 265, at 35 7FN30 (1978) (Brennan, J., concurring).
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O’Connor E=#1" EHEHERKY O ZVKECVERCHBERNEV O 2o -EHEKBEWHR RNV 200" EE0Wv O
BRERVRIC RO KWK RV O HXD v OBHVOVEECER BRERCHRERE O Wiy QeiEswIRH
FREE RN EFROHEERE U AIEQTEIACER K40V RWEE I 0IEQRIES 0w QT 2
(Pacific Mut.Life Ins. Co. v.Haslip, 499 U.S.1, at 53 (1991) (O’Connor, J., dissenting) °

(£2) See, M.J.Habib, supra note 170, at 1369-1370.

(£) See, Randall T.Perdue, THE COUNTERMAJORITARIAN “IDEAL”:THE ROLE OF JUDICIAL REVIEW UNDER
REGULATORY TAKINGS ANALYSIS, 2 Geo.Mason U.L.Rev.333, at 337 (Spring, 1995).

(5) Crawford v.Marison County Election Bd., 553 U.S.181, at 210 (2008) (Souter J., dissenting).

(2) For transgender persons, see Silpa Maruri, (Note) HORMONE THERAPY FOR INMATES:A METONYM FOR
TRANSGENDER RIGHTS, 20 Cornell J.L.. & Pub.Pol’y 807, at 828-829 (Spring, 2011);:for right to bear arms, M.J.Habib,
supra note 170. at 1339.

(£) Peter S.Smith, THE DEMISE OF THREE-TIER REVIEW:HAS THE UNITED STATES SUPREME COURT
ADOPTED A “SLIDING SCALE” APPROACH TOWARD EQUAL PROTECTION JURISPRUDENCE ?, 23 J.Contemp.
L.475, at 478 (1997).

(2) Dandridge v.Williams, 397 U.S.471, at 508ff. (1970) (Marshall J., dissenting);San Antonio Independent School Dist.
V.Rodriquez, 411 U.S.1, at 71ff. (1973) (Marshall J., dissenting).

() Rodriquez, 397 U.S., at 109 (Marshall J., dissenting) .

(2) See, McCulloch v.Maryland, 17 U.S. (4 Wheat.) 316, at 418 (1819);Rindge Co.v.County of Los Angeres, 262 U.S.700, at
707 (1923).

(22) Mathews v.New York v.Ferber, 45 Eldridge, 424 U.S.319 (1976):8 U.S.747 (1982), etc..

(£) Dimick v.Schiedt, 293 U.S.474, at 476 (1935) ;Markman v.Westview Instruments, Inc., 517 U.S.370, at 372 (1996), etc..
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(23) See, Grundgesetz firr die Bundesrepublik Deutschland Art.5;Bundesverfassung der Schweizerischen Eidgenossenschaft

Art.17.
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