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(—) Lochner v. New York,198 U.S. 45(1905).

(=) D.E.Bernstein, LOCHNER’S LEGACY’S LEGACY,82 Tex.L. Rev.1,at 63 (November,2003).

EHEQMNVEE | RRRE " [Lochner QU | VIO NN ND I Gary D.Rowe L EREN.L° [Lochner I3
HOHE" RRVEMRIMINR wRw” UBSERYV" i luEwsmu ZEDY 20° wit’ ¢ W ORFTWQ RIHS
BAORMUAX O 2% VKo )98 (G.D.Rowe, (Review Section Symposium:The Legacy of Lochner)
LOCHNER REVISIONISM REVISITED,24 Law & Soc. Inquiry 221,at 222-223 (Winter,1999) ) °

(e») Holden v. Hardy,169 U.S. 366 (1898) .

(=) The Bakeshop Act,1895 that limited the hours a baker could work to ten hours a day and sixty hours a week.

(1»)  See,e.g.,Barry Friedman,THE HISTORY OF THE COUNTERMAJORITARIAN DIFFICULTY,PART THREE:THE
LESSON OF LOCHNER,76 N.Y.U.L. Rev.1383 (November,2001);D.E.Bernstein, LOCHNER ERA REVISIONISM,
REVISED:LOCHNER AND THE ORIGINS OF FUNDAMENTAL RIGHTS CONSTITUTIONALISM,92 Geo. L.J.1
(November,2003) ;David A.Strauss, WHY WAS LOCHNER WRONG?,70 U. Chi. L. Rev.373 (Winter,2003) ;:Paul Kens,
LOCHNER v. NEW YORK:TRADITION OR CHANGE IN CONSTITUTIONAL LAW?,1 N.Y.U.J.L.. & Liberty 404
(2005) ;Trevor W.Morrison, LAMENTING LOCHNER’S LOSS:RANDY BARNETT’S CASE FOR A LIBERTARIAN
CONSTITUTION,90 Cornell L. Rev.839 (March,2005) ;Jack M.Balkin, “WRONG THE DAY IT WAS DECIDED” :LOCHNER
AND CONSTITUTIONAL HISTORICISM,85 B.U.L. Rev.671(2005) .

(©) See,Matthew J.Lindsay,IN SEARCH OF “LAISSEZ-FAIRE CONSTITUTIONALISM” ,123 Harv.L. Rev.F.55
(March,2010) .



(~~) Michael J.Phillips, HOW MANY TIMES WAS LOCHNER-ERA SUBSTANTIVE DUE PROCESS EFFECTIVE,48
Mercer L. Rev.1049, at 1049 (Spring,1997).

Lochner #& 2" [\ [DEREHESEHBEHEEL] V22 50 (David N.Mayer,SUBSTANTIVE DUE
PROCESS REDISCOVERED:THE RISE AND FALL OF LIBERTY OF CONTRACT,60 Mercer L. Rev.563,at 564
(Winter,2009)° & QE LW | ROO&E & | RIINHE V{EF e+ Z 3@ (G.Sidney Buchanan,A VERY RATIONAL
COURT,30 Hous.L.. Rev.1509 (Winter,1993) ) °

(©) Michael A.Ross, (Book Reviews) PAUL KENS,LOCHNER v. NEW YORK:ECONOMIC REGULATION ON TRIAL,
LAWRENCE:UNIVERSITY OF KANSAS PRESS,1988. PP.IX,18 Law & Hist. Rev.707 (Fall,2000) .

(o) See,P.Kens,supra note 5,at 404.

TBHEED KTV VI WEE 2 48.% O %" Herbert Spencer Q Ia<MiEF{EVWHE O LR OBRE O Q7
Lochner #ri & IXEHRMR05E ¢ &< Oliver Wendell Holmes 5852483 (Lochner 198 U.S.,at 75 (Holmes,J.,dissenting) ) °

(2) See,Aviam Soifer, THE PARADOX OF PATERNALISM AND LAISSEZ-FAIRE CONSTITUTIONALISM:UNITED
STATES SUPREME COURT,1888-1921,5 Law & Hist. Rev.249,at 250(1987);William M.Wiecek, LIBERTY UNDER
LAW:THE SUPREME COURT IN AMERICAN LIFE 123(1988);Bernard Schwartz,A HISTORY OF THE SUPREME
COURT 190(1993) citing P.Kens,supra note 4,at 405FN2.

(Z) Richard A.Epstein,THE MISTAKES OF 1937,11 Geo. Mason L. Rev.5(1988):PRIVATE PROPERTY AND THE
POWER OF EMINENT DOMAIN 128(1985) ,;Bernard H.Siegen, ECONOMIC LIBERTIES AND THE CONSTITUTION
(1980) ;Michael J.Phillips, ENTRY RESTRICTIONS IN THE LOCHNER Court,4 Geo. Mason L. Rev.405(1996), (Note)
RESURRECTING ECONOMIC RIGHTS:THE DOCTRINE OF ECONOMIC DUE PROCESS RECONSIDERED,103 Harv.
L. Rev.1363(1990) .
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Fed. Labor Union v. Northwestern Iron & Metal Co.,335 U.S. 525,at 535(1949) °

(&)  S.M.Ingram, TAKING LIBERTIES WITH LOCHNER:THE SUPREME COURT,WORKMEN’S COMPENSATION,AND
THE STRUGGLE TO DEFINE LIBERTY IN THE PROGRESSIVE ERA,82 Or. L. Rev.779 (Fall,2003) .

(&) Martha T.McCluskey, EFFICIENCY AND SOCIAL CITIZENSHIP:CHALLENGING THE NEOLIBERAL ATTACK
ON THE WELFARE STATE,78 Ind. L. J.783,at 789 (Summer,2003).

() See,D.E.Bernstein,supra note 2,at 1,2.

(2) HREQIEHVKOEHNT David NMayer R W 20R V" ¥R SIEw»ES W 230 (D.N.Mayer, THE MYTH
OF “LAISSEZ-FAIRE CONSTITUTIONALIS” :LIBERTY OF CONTRACT DURING THE LOCHNER ERA,36 Hastings
Const. L. Q.217,at 218FN5 (Winter,2009)) &" #KELU R I @OV WQBNEREL HmMOWEY @° O Lochner
TEQHF VY KNEKEDNEVIEETNHVBRERUL VL0 VYOXER RBLEH/®QVR (David E.
Bernstein, LOCHNER’S LEGACY’S LEGACY,82 Tex. L. Rev.1,at 7FN24)°

(2) Lochner 198 U.S. at 64 citing Joseph F.Morrissey, LOCHNER,LAWRENCE,AND LIBERTY,27 Ga. St. U.L.. Rev.609
(Spring,2011) (added in parentheses by J.F.Moossey).

Allgeyer v. Louisiana,165 U.S. 578 (1897) .

Santa Clara County v. Southern Pacific Railroad Co.,118 U.S. 394 (1886) ; Mugler v. Kansas,123 U.S. 623 (1887).

Lochner 198 U.S.at 53.

See,Jed Rubenfeld,USINGS,at 1098FN122 (March,1993):Robert Brauneis, “THE FOUNDATION OF OUR
‘REGULATORY TAKINGS’ JURISPRUDENCE” :THE MYTH AND MEANING OF JUSTICE HOLMES’S OPINION IN
PENNSYLVANIA COAL CO. v. MAHON,106 Yale L. J. 613,at 675-676 (December,1996) ;Lawrence Berger, PUBLIC USE
SUBSTANTIVE DUE PROCESS AND TAKINGS-AN INTEGRATION,74 Neb. L. Rev.843,848(1995) ,etc..

(J) E.g.Laurence H.Tribe, AMERICAN CONSTITUTIONAL LAW 1344 (3d ed.2001);Gerald Gunter & Kathleen
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Sullivan,CONSTITUTIONAL LAW 457 (14" ed. 2001);Kermit L.Hall, THE MAGIC MIRROR-LAW IN AMERICAN
HISTORY 236 (1989) ;Geoffrey R.Stone,et al. ,CONSTITUTIONAL LAW 712 (4™ ed. 2001).
(]) M.G.Collins,OCTOBER TERM,1896-EMBRACING DUE PROCESS,45 Am. J. Legal Hist. 71 (January,2001) .
[Lochner Si7&Z | Ao v VI B EIFMRITETIEQ Lewis Powel| ZEH U O VEZOLHNR WYORCRKI O LD
| RO QIREITE VO W 2504003 (Powell,dJ. ,Moore v. City of East Cleveland,Ohio,431 U.S. 494,at 502
(1977))° 42+ WQIRRSEEY" Dicks v. Naff,415 U.S. 957(1974) S F{EHHBHI L ERI0.L0N 049850 (D.E.Bernstein,
LOCHNER V. NEW YORK:A CENTENNIAL RETROSPECTIVE,83 Wash. U. L. Q.1469,at 1520FN (332) (2005)) °
Allgeyer HEQF XK URH OV Mugler v. Kansas, 1887 L 13" N | B QEEHENWKIE Q- Q¥ E VU Ko E -
HRIEAUE QIR s B R R 04 (123 U.S. 623(1887))°
$348” Ellen Frankel Paul 2" [Lochner S#«| Q3 [ZE| (0ld Court) €323 [Lochner SQELSHE| V2
SRR WRELZU O ZIW | KIKRPERQ | RINPEH L VReREAY [ ROFERQO | RIPEH Y V0 R0V 2
5@ ((The 100™ Anniversary of Lochner v. New York,198 U.S. 45(1905) FREEDOM OF CONTRACT AND THE
“POLITICAL ECONOMY” OF LOCHNER v. NEW YORK,1 N.Y.U.J.L.. & LIBERTY 515,at 516FN1(2005) ) °
Chicago,Burlington & Quincy Railroad v. City of Chicago,166 U.S. 226 (1897).
Allgeyer,165 U.S.,at 431-432.
Ibid. at 589.
Holden v. Hardy,169 U.S. 366 (1898).
Ibid. at 388,392.
Otis v. Parker,187 U.S. 606 (1903) .
Northern Securities Co. v. U.S.,193 U.S. 197 (1904) .
Lochner 198 U.S. ,at 53.
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See,ibid. at 56.

Adair v. United States,208 U.S. 161(2008) .

Coppage v. Kansas,236 U.S. 1(1915).

Adams v. Tanner,244 U.S. 590(1917).

Ibid. at 594,596-597.

Hammer v. Dagenhart,247 U.S. 251 (1918).

Ibid. at 276.

259 U.S. 20(1922).

Duplex Printing Press Co. v. Deering,254 U.S. 443 (1921).

Ibid. at 469.

See,Scott Baker, THE PENALTY DEFAULT CANON,72 Geo. Wash. L.. Rev.663,at 699 (April,2004) ;see also Duplex,254
.S. at 466-467. Loewe v. Lawlor,208 U.S. 274 (1908) .
) Duplex 254 U.S. at 478. Brandeis” Holmes &2-6% Clarke Q1115 #" XFIBMR 4 O« (Duplex 254 U.S.at 4791f.)°
) Adkins et al.,Minimum WageBoard of District of Columbia, v. Children’s Hospital of the District of Columbia,261 U.S.
525(1923).
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() 291 U.S. 502(1934).

(%) 297 U.S. 1(1936).

() 298 U.S. 238(1936).

(%) President Roosevelt citing Timothy C.Sansone, (Note) CONSTRICTING THE COMMERCE CLAUSE:SEMINOLE

TRIBE AS AN EXTENSION OF LOPEZ AND NEW YORK,41 St.Louis U.L..J.1327,at 1330 (Fall,1997).

(¥) His Inaugural Address citing “Franklin D.Roosevelt” (www.whitehouse.gov/about/presidents/franklindroosevelt)



(2) N.Devins, (Book Review) GOVERNMENT LAWYERS AND THE NEW DEAL,96 Colum.L. Rev.237,at 243

(January,1996) .

(8) Derek P.Langhause,J.D., (Commentary) AN ESSAY:NOMINATIONS TO THE SUPREME COURT OF THE UNITED
STATES:HISTORICAL LESSONS FOR TODAY’S DEBATE,205 Ed. Law Rep.553,at 561 (March 9,2006) .
(18) West Coast Hotel Co. 300 U.S.,at 379.
(83) See,Robert L.Kerr, NATURALIZING THE ARTIFICIAL CITIZEN:REPEATING LOCHNER’S ERROR IN CITIZENS
UNITED v. FEDERAL ELECTION COMMISSION,15 Comm.L. & Pol’y,311 (Autumn,2010) .
(f3) See,Barry Friedman,THE HISTORY OF THE COUNTERMAJORITARIAN DIFFICULTY,PART THREE:THE
LESSON OF LLOCHNER,76 N.Y.U.L. Rev.1383,at 1385 (November,2001).
) See,Lochner 198 U.S.,at 74-75 (Holmes,J.,dissenting) .
Ibid. at 76,89 (Holmes,J.,dissenting) .
See,G.Edward White, REVISITING SUBSTANTIVE DUE PROCESS AND HOLME’S LOCHNER DISSENT,63 Brook.
. Rev.87,at 89(1997).

Lochner 198 U.S.,at 65-70,73 (Harlan,J.,dissenting) .

West Coast Hotel Co.,300 U.S.,at 379.

Ibid. at 391.

Ibid. at 392.

See,ibid. See,Knoxville Iron Co. v. Harbison,183 U.S. 13 (1901) ; Patterson v. Eudora,190 U.S. 169 (1903) ; McLean v.State
of Arkansas,211 U.S. 539 (1909) ; Bunting v. State of Oregon,243 U.S. 426 (1917) ; New York Cent. R. Co. v. White,243 U.S. 188
(1917) ; Mountain Timber Co. v. State of Washington,243 U.S. 219(1917).

(38) West Coast Hotel Co. 300 U.S.,at 393-394.
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(£8) See.Ed R.Haden,JUDICIAL SELECTION:A PRAGMATIC APPROACH,24 Harv.J.L.. & Pub. Plol’y 531,at 544FN37
(Spring,2001).

THEEHE VOO VB QERT” BRI A O WESe° KEV D HEouwd mEUSeXESERVSWVEI S
See,Craig Green,AN INTELLECTUAL HISTORY OF JUDICIAL ACTIVISM,58 Emory L..J.1195(2009).

J.W.Ely,Jr., (Book Review) ECONOMIC DUE PROCESS REVISITED,44 Vand. L. Rev.213 (January,1991) .

David A Strauss,WHY WAS LOCHNER WRONG?,70 U. Chi. L.. Rev.373,at 374 (Winter,2003) .

See,U.S. Const. Art. I,810,Cl1.1.

J.W.Hurst citing James W.Ely.Jr., “TO PURSUE ANY LAWFUL TRADE OR AVOCATION” :THE EVOLUTION OF
UNENUMERATED ECONOMIC RIGHTS IN THE NINETEETH CENTURY,8 U. Pa. J. Const. 1..917,at 948

(September,2006) .

(B) See,.W.Ely,Jr.,ibid. at 948.

(B) Ogden v. Saunders,25 U.S. 213,at 321 (Marshall,C.J.,dissenting) ;K.L..McCaw,FREEDOM OF CONTRACT VERSUS
THE ANTIDISTRIMINATION PRINCIPLE:A CRITICAL LLOOK AT THE TENSION BETWEEN CONTRACTUAL
FREEDOM AND ANTIDISTRIBUTION PROVISIONS,7 Seton Hall Const. 1..J.195 (Fall,1996) .

() Learned Hand,DUE PROCESS OF LAW AND THE EIGHT-HOUR DAY,21 Harv.L. Rev.495 (May,1908) .

(Z) Den ex dem. Murray v. Hoboken Land & Imp. Co.,59 U.S. 272 (1855) ; Head v. Amoskeag Mfg. Co. ,113 U.S. 9(1885) ; Warts
v. Hoagland,114 U.S. 606 (1885) ; Robertson v. Baldwin,165 U.S. 275(1897);St.Louis & S. F. R. Co. v. Mathews,165 U.S. 1
(1897) ; Patterson v. Eudora,190 U.S. 169 (1903) .

&) L.Hand,supra note 70,at 497.

o%vm@m,:omm.mﬁmow.

M

) R.Pound, LIBERTY OF CONTRACT,18 Yale L. J. 454,at 456-457 (1909) .

~

—~~ o~ ~~
~

67 66 65 64

~

(
(
(



(82) Adair208 U.S. ,at 173-175.

(2) R.Pound RHMmOLST” Ward” Wright” Seager AN O LNV 0 s QER” REMEHEAREBESNUFESZ Ely
Vsp” mMs9ETYY 2@ (supra note 74,at 454 FN3)°

() R.Pound,supra note 74,at 454.

(X) Ibid. at 455.

() David N.Mayer,SUBSTANTIVE DUE PROCESS REDISCOVERED:THE RISE AND FALL OF CONTRACT,60
Mercer L. Rev.563,at 572 (Winter,2009) .

() R.Pound,supra note 74,at 457.

(5) Ibid. at 455-456.

(&) See,Herbert Hovenkamp, KNOWLEDGE ABOUT WELFARE:LEGAL REALISM AND THE SEPARATION OF LAW
AND ECONOMICS,84 Minn. L. Rev.805,at 833 (April,2000) .

(83) R.Pound,supra note 74,at 464,479.

(&) See,C.Warren,THE PROGRESSIVENESS OF THE UNITED STATES SUPREME COURT,13 Colum.L. Rev.294

1913).

(3) 4 (=) R

(8) Caroline Edwards,ARTICLE 2 OF THE UNIFORM COMMERCIAL CODE AND CONSUMER PROTECTION:THE
REFUSAL TO EXPERIMENT,78 St.John’s L. Rev.663,at 681 (Summer,2004).

(&) Ellen Frankel Pau, FREEDOM AND THE “POLITICAL ECONOMY”OF LOCHNER v. NEW YORK,1 N.Y.UJ.L. &
Liberty 515,at 517 (2005).

(8) See,Kyle T.Murray, LOOKING FOR LOCHNER IN ALL THE WRONG PLACES:THE IOWA SUPREME COURT
AND SUBSTANTIVE DUE PROCESS REVIEW,84 Towa L. Rev.1141,at 1142 (August,1999) ;J.M.Balkin, supra note 5,at

—~

Lochner X QU QIR SiEEEI (fr3) FOR (1101)



B EXR K+ (0101 m) P10 (11011)

684FN32.

(&) WRIJE | ROKEU» 22— 1 AN AHURTOXKEQRELEWREM SN ROBUWL 20 (Muller v.
Oregon,208 U.S. 412(1908))°

(&) J.M.Balkin,supra note 5,at 684-685.

() D.E.Bernstein, LOCHNER ERA REVISIONISM,REVISED:LOCHNER AND THE ORIGINS OF FUNDAMENTAL
RIGHTS CONSTITUTIONALISM,92 Geo. L. J.1,at 5FN12 (November,2003). See,Guy Miller Struve,THE LESS-
RESTRICTIVE ALTERNATIVE PRINCIPLE AND ECONOMIC DUE PROCESS,80Harv.L. Rev.1463 (May,1967) .

(8) See,D.E.Bernstein, LOCHNER ERA REVISIONERISM,REVISED:LOCHNER AND THE ORIGINS OF
FUNDAMENTAL RIGHTS CONSTITUTIONALISM,92 Geo. L. J.1,at 5FN14 (November,2003) .

(&) See,Aviam Soifer, THE PARADOX OF PATERNALISM AND LAISSEZ-FAIRE CONSTITUTIONALISM:UNITES
STATES SUPREME COURT,1888-1921,5 Law & Hist. Rev.249,at 250 (1987). See,Bernard Schwartz,A HISTORY OF THE
SUPREME COURT 190 (1993);William M.Wiecek, LIBERTY UNDER LAW:THE SUPREME COURT IN AMERICAN
LIFE 123(1988).

(&) Robert C.Post, DEFENDING THE LIFEWORLD:SUBSTANTIVE DUE PROCESS IN THE TAFT COURT ERA,78 B.
U. L. Rev.1489,at 1494 (1998) ,see also D.E.Bernstein,supra note 2,at 63.

(&) P.Kens,supra note 5,at 405.

(&) See,J.Choper, THE SUPREME COURT AND THE NATIONAL POLITICAL PROCESS (1980);J.Ely, DEMOCRACY
AND DISTRUST (1980) ;M.Perry, THE CONSTITUTION,THE COURTS,AND HUMAN RIGHTS (1982) .

(&) Williamson v. Lee Optical,348 U.S. 483 (1955) ;Ferguson v. Skrupa,372 U.S. 726 (1963) ;Griswold v. Connecticut,381 U.S.
479 (1965) ;:Dandrige v. Williams,397 U.S. 471 (1970) ;Bowers v. Hardwick,478 U.S. 186 (1986) .

() C.R.Sunstein citing D.E,Bernstein,supra note 2,at 1 ;C.R.Sunstein, LOCHNER’S LEGACY,87 Colum.L.. Rev.873,at 903



(June,1987) .

(&) See,Jim Chen,THE SECOND COMING OF SMYTH V. AMES,77 Texas L. Rev.1535(May,1999);Melvyn
Durchslag, VILLAGE OF EUCLID V. AMBLER REALITY CO.,SEVENTY-FIVE YEARS LATER:THIS IS NOT YOUR
FATHER’S ZONING ORDIANCE,51 Case W. Res. L. Rev.645(Summer,2001) ;Gary Minda, DENIAL:NOT JUST A RIVER
IN EGYPT,22 Cardozo L. Rev.901 (March,2001) ;:Ann Woolhandler,Michael G.Collins,THE ARTICLE 1II ,87 Va. L.. Rev.587
(June,2001) citing D.E.Bernstein,supra note 2,at 1,17,17FN74.

D.E.Bernstein,supra note 2,at 19-20.

Lochner 198 U.S.,at 58-61.
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