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(5) He&tkne
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Mitsubishi v Duma Forklifts 4}
VI. b

I. BU&IC

HARTIE[FEIEE LCOREH] & IH U E HD HGE
ELT, [REEMHHIE VWS gD HBSR TS,
BRI CiZ [ Trademark use| [use as a trademark| [use

in the course of trade ] HFDHENR 5N 5D,

HATE, fffe L ToffoMEs, HrfRe
U THERET ATERRCOEHTH B L5242 T, ZOME
12K o TRIEMERFE OS2 HIMr L, A r&oning @
ELTOMAR AT IUL, BEMEREIRILL Zn e
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() Bk, HAKY: B0 BB EERTZE i BF7E R

(1) SAXETI16. FGEE L COMH - REFFRENT I 2 RO ORE R DWW T AR (REEFIT R AT 20 418 S5 W pPEME DT 724t
2 (CFRK 20-22 45-15) S 2 2H) o7 1, http://www.iip.or.jp/summary/pdfidetail09j/21_16.pdf
(2)  ARWICHVTE, HAORE KON A & BT 2 [T RREEE] &, BINO%E R OFREEAH A & < T 2 [T IRIEHRE ] % R

¥ %,

(3)  KWH TR & ) 174 H (Stk, 25 1R, 2011 4F)
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&2, BINRREENF OFIFNZ I T, TR O
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OWRe A EYNICIRET 2 Z L nEE S A 6hb, Z
D& BEEL L TOMHOMEORA S IZLD, 7
BEME DRI Fo  TRIRE Dbk 4 5 HBE D IRFE D TTRE &
%%, RAREOGEMEE % IRE L T 2 RN B IRE O R
WERFEDBUIRIZ, 2L DRBRICEATWSEEZLSZ
LT, WBEOVIEOREO LT 5,

I. FRMEEE L TORERAOAR

1. BEELTOFEAICEYT 2R ELORA
MRINREREFRE B WIS I 1 2 HUE LORME LTEZ 5

NELDIETELDELD TH 5,

(i) ERMNEEISSORIXDOFE 16 ) Y4 &)L (recital)
TiE, [BEHEEICE->TE A2 R#EIE, RIS
HIFT AT 8 D& L TOREAE XN T 2HEHEIC D0
T, v—7 L, R XIIEBAE—Th 5 HE
IZBWTHEITH 2 |0 LT3,

(i) PRIEOERME FED 3 5) 13, s - BFOH
Mz ZDIFEE LThd,

(i) BRIMRFEERS & 10 55 (2) D[RGS DMz 51
C (using in the course of trade)]® &\ X F T
[RlEE LCOMHIET28DThS LFRENh S,

(iv)  BRINRGIERE A 10 2% (6) 13 [ R S BE % skl
T3UNDAMIC K 2RO HL» 5, WiEHEE %
RS 2 EROMREDOHE & F v ]0 e LT
WBZ N6, REREHEA TR SRS & Gkl
THHMOEREOMH] 2 R#EL Thd LR h
%,

2. BMEELTOEFERICET 5 MMBEERH
FROHI B
R & U C ORI B3 % BRI EIEECHI T O 1 i =

(4) Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to approximate the laws of the Member
States relating to trade marks (Recast) (Text with EEA relevance),0J L 336, 23.12.2015, p.1

(5)  The protection afforded by the registered trade mark, the function of which is in particular to guarantee the trade mark as an indication of
origin, should be absolute in the event of there being identity between the mark and the corresponding sign and the goods or services.

(6)  Article 10 Rights conferred by a trade mark

2. Without prejudice to the rights of proprietors acquired before the filing date or the priority date of the registered trade mark, the
proprietor of that registered trade mark shall be entitled to prevent all third parties not having his consent from using in the course of trade,

in relation to goods or services, any sign where:

(7) 6. Paragraphs 1, 2, 3 and 5 shall not affect provisions in any Member State relating to the protection against the use of a sign other than use

for the purposes of distinguishing goods or services, «=+=*-+- .
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& M - l:* 1R
B 1055(2) (c)

8)
9)
(10)
(11)
(12)

BAKET - HHEEE(1)3-4

Case C-48/05 Adam Opel AG v Autec AG 25 January 2007.
Case C-487/07 L’Oreal SA v Bellure NV 18 June 2009.

Case C-63/97 Bayerische Motorenwerke AG (BMW) and BMW Nederland BV v Deenik 23 February 1999.
Case C-206/01 Arsenal Football Club v Reed 12 November 2002.
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BRI H—Ch D, REI BRI TS
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T34,
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PR R & A — X3 TH O, RifEA» Bk &
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(13)  RARNCRId 2 MIMEE O gt A PR X 8 % 7280 2008 4- 10 H 22 HAFINGES B L ORINELR 2 O 54 2008/95/EC
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(15)

NSl AR RE (2 B35 2009 4F- 2 J1 26 H AHRRMNBE G348 207/2009 5

BT id, EINEE R 9 % —ICh 2D AR 2 I PELEOFIE 2 HAE L T, BINO TEFGHEEEZFEML, H—3 2 HWT, rEico
W, 1964 FUZRRINRGRE E R S iz, 1973 -k 0 ZOEFROME A% &, 1976 1IERINRRF AR RIS T2 A €T v &4
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DIZBHEHENTHAS, TDZLid, EECFHINERT 2, TS TOELD L VRS Y 2T LOMITHLYH 5§25 TH 55 .
First Council Directive 89/104 EEC of 21 Dec.1988 to approximate the laws of Member States relating to trade marks, OJL. 040 11/02/1989
p.0001.

Council Regulation (EC) No.40/94 of 20 Dec 1993 on the community trade mark, OJL 011, 14/01/1994 p.0001.

REGULATION (EU) 2017/1001 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 June 2017 on the European Union
trade mark (codification) (Text with EEA relevance),0J L 154, 16.6.2017, p.1.

T B [N R I U 3o 0 2 MERIEDH & RO BHE | I IIFAC 2 Vol.16 CRIRIAPERIFZEAT, 2007 4)
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(20) ECJ, 22 June 1976, aff.119-75, Terrapin/Terranova, Rec. 1976, p.1039, para.6.
(21) ECJ, 12 Nov. 2002, C-206/01, Arsenal football club, Rec. 2002, p.10273.
(22) WICE 16 V¥4 2L BRI X D5 S h 2 REOKARIE, FROMIIERE L TOREERIET 222 Thh, »rRHEIE, ke

[k M O R SUSRTE R — T b 2 A 1C i3t & s hs.)

(23)  Yann Henri Basire, Why are Trademarks Protected? A Comparative Approach to the Questions of Trademark Functions in Europe and

Japan, IIP Bulletin 2013 Vol.22 P.2
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ECJ, 8 Feb. 2011, aff.157/08, Paroc/OHIM, para.44.
s TR O F22] 28 B (e kAt 2016 47)
e - B (25) 29 H

7th ed., 2010, pp.16-22.

W. CORNISH, D. LLEWELYN and T. APLIN, Intellectual property: patents, copyright, trademarks and allied rights, Sweet and Maxwell,

(28) ECJ, 11 July. 1996, C-427/93, Bristol-Myers Squibb ¢/ Paranova, C-429/93, Boehringer, C-436/93, Bayer, Rec. 1996, p. 1-3457; ECJ, 23

Apr. 2009, C-59/08, Copad, Rec. 2009, p.I-3421.

(29) L’Oreéal e.a., B8 (12) para.58.

(30) /NEPELE - = (L] [ - RAELIEE] 59 H (EMERE, 55 2 ik, 2013 4F)
(31)  hAE—s - FiHERE(25)29 H

(32) 1Ibid. 29 &

(33) Ibid. 201 B

(34)

CJEU, 23 mars 2010, C-236/08, C-237/08 and C-238/08, Google France et Google, Rec. 2010, p.I-02417, para.91.
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